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STATEMENT OF THE CASE
Nature Of The Case
Michael Howard Wagner appeals from the district court's appellate order
affirming the magistrate's decision suspending Wagner's driver's license for
refusing to submit to a breath test.
Statement Of The Facts And Course Of The Proceedinqs
Deputy Ian Hale suspected Wagner was driving under the influence after
he observed Wagner failing to maintain his lane. (Tr., p.4, L . l - p.5, L.13.)
Deputy Hale initiated a traffic stop at which time he made contact with Wagner
who admitted he had consumed two pitchers of beer. (Tr., p.5, Ls.3-4, p.6, Ls.41

1

Consistent with Wagner's admission, Deputy Hale noticed "an

extremely heavy odor of an alcoholic beverage emanating from the car,"
"Wagner's eye [sic] were very blood shot, watery, glassy," and "his movements
were also very slow." (Tr., p.14, Ls.15-20.) Based upon this information, Deputy
Hale conducted field sobriety tests, which Wagner failed. (Tr., p.6, L.15 - p.8,
L.5.)

Deputy Hale arrested Wagner for driving under the influence and

transported him to the "station" for evidentiary testing. (Tr., p.9, Ls.2-11.)
For purposes of ascertaining Wagner's blood alcohol content, Deputy Hale
asked Wagner to submit to a breath test, but Wagner refused. (Tr., p.9, L.20 p. 10, L.8; see also, Tr., p. 13, Ls.9-14.) Wagner, however, agreed to submit to a
blood test, which was ultimately unsuccessful because the EMT who attempted
to draw Wagner's blood "couldn't find a vein that could produce blood." (Tr.,
p.10, L.7-p.12, L.1; seealsoTr., p.12, Ls.21-25, p.15, Ls.8-24.) Afterthefailed

attempt to draw Wagner's blood, Deputy Hale again asked Wagner to submit to a
breath test and Wagner again refused. (Tr., p.16, Ls.7-8.)
As a result of Wagner's refusal to submit to the breath test requested by
Deputy Hale, Wagner's license was subject to suspension pursuant to I.C.

3

18-

8002. Wagner requested a hearing to challenge the suspension (R., pp.8-9), at
which the magistrate ordered Wagner's license suspended based on his refusal
to submit to the breath test (Tr., p.25, Ls.15-25; R., pp.13-14). Wagner appealed
to the district court (R., pp.75-18), and the district court affirmed the suspension
(R., pp.44-49). Wagner timely appealed to this Court. (R., pp.51-54.)

ISSUES
Wagner states the issues on appeal as:
I.
WHETHER THE MAGISTRATE'S FINDINGS OF FACT
APPELLANT REFUSED TO SUBMIT TO AN EVIENTIARY [sic]
TEST OFFERED BY THE OFFICER IS SUPPORTED BY
SUBSTANTIAL AND COMPETENT EVIDENCE.
I!.
WHETHER THE MAGISTRATE'S CONCLUSION OF LAW
APPELLANT REFUSED THE OFFERED EVlDENTlARY TEST
AFTER COOPERATING FULLY WITH THE PERFORMANCE OF
THE OFFERED EVlDENTlARY TEST OF HIS BLOOD,
CONSTITUTES A LAWFUL BASIS TO SUSPEND APPELLANT'S
LICENSE UNDER s18-8002, IDAHO CODE.
111.
WHETHER APPELLANT IS ENTITLED TO ATTORNEY FEES ON
APPEAL.
(Appellant's Opening Brief, pp.6-7 (bold omitted).)
The state rephrases the issues on appeal as:

~
I
!

I

Has Wagner failed to establish the district court erred in affirming the
1.
magistrate's order suspending Wagner's driver's license after Wagner refused to
submit to a breath test at Deputy Hale's request?
2.
Should this Court deny Wagner's request for attorney's fees and costs
because he has failed to establish any error resulting from his driver's license
suspension?

ARGUMENT

I.
Waqner Has Failed To Establish Error In The Suspension Of His Driver's License
Based On His Refusal To Perform The Breath Test Reauested Bv Deputy Hale
A.

Introduction
Wagner contends there was error in relation to the suspension of his

driver's license because, he asserts, his submission to an ultimately
unsuccessful alternate test, a blood test, negated his refusal to submit to the
breath test requested by Deputy Hale. (Appellant's Opening Brief, pp.7-28.)
Wagner's claim fails because the choice of what test to use belonged to Deputy
Hale, not Wagner, and Wagner's refusal to submit to the test of Deputy Hale's
choosing was properly deemed a refusal requiring suspension of Wagner's
driver's license regardless of Wagner's willingness to participate in, or Deputy
Hale's efforts to obtain, an alternate test upon Wagner's refusal.
B.

Standard Of Review
On review of a decision rendered by a district court in its intermediate

appellate capacity, the reviewing court "directly review[s] the district court's
decision." State v. DeWitt, 145 ldaho 709, 712, 184 P.3d 215, 218 (Ct. App.
2008) (citing Losser v. Bradstreet, 145 ldaho 670, 672, 183 P.3d 758, 760
(2008)).
"The question whether a person has shown sufficient cause for refusing to
submit to an evidentiary test is a mixed question of law and fact." Goeria v.

m,121 ldaho 26, 28, 822 P.2d 545, 547 (Ct. App. 1991) (citing In re Griffiths,
113 ldaho 364, 371-72, 744 P.2d 92, 99-100 (1987)). A factual finding that a

licensee refused the requested evidentiary testing is reviewed for clear error, but
the appellate court will freely review whether the facts found constitute sufficient

;.dI State v. Curtis, 106 Idaho 483, 489cause to refuse the evidentiary testing.
90, 680 P.2d 1383, 1389-1390 (Ct. App. 1984).
C.

The District Court Correctly Affirmed The Magistrate's Decision
Suspending Wagner's Driver's License For Refusing The Evidentiarv Test
Requested By The Officer
Pursuant to I.C. § 18-8002(a), "[alny person who drives or is an actual

physical control of a motor vehicle in this state shall be deemed to have given his
consent to evidentiary testing for concentration of alcohol" and must submit to
testing "at the request of a peace officer having reasonable grounds to believe
that person has been driving or in actual physical control of a motor vehicle"
while under the influence. Refusal to submit to evidentiary testing for blood
alcohol content results in an automatic license suspension if the driver does not
"request a hearing within seven (7) days to show cause why he refused to submit
to, or complete evidentiary testing," or, in the event a hearing is requested, if the
licensee does not prevail at such a hearing. I.C. 3 18-8002(3) - (4).
Wagner requested a hearing pursuant to I.C. § 18-8002(3)(b) at which he
claimed his license should not be suspended because, although he declined the
breath test requested by Officer Hale, he agreed to submit to a blood test.

(a

Tr., p.25, L.19 - p.21, L.3.) The magistrate rejected Wagner's claim that his
actions did not constitute a refusal, concluding:
Mr. Wagner, with respect to the refusal in this case, it is the
officer's choice as to what test he chooses. In this case it's
apparent to the Court that the officer's initial choice was a breath

test. Now, I don't view this as an accord. I view the refusal, the
initial refusal, and then the officer's allowing you to go forward with
a blood test as an accommodation, but certainly not an accord.
Based on that I'm going to find that the initial refusal to take
the breath test was a refusal under the statute and I'm going to
sustain the officer's suspension of your driver's license.
(Tr., p.25, Ls.15-25.) The district court affirmed the suspension, noting "there
was sufficient evidence for the Magistrate to find that Deputy Hale requested a
breath test and Wagner 'refused' that request." (R., p.49.)
On appeal, Wagner acknowledges that he "declined any idea of a breath
test prior to and after the blood testing process," but argues, as he did below, that
because he "cooperated fully" with the blood test, his refusal to take the breath
test cannot be considered a refusal for purposes of suspending his license
pursuant to I.C. § 18-8002. (Appellant's Opening Brief, pp.7-8.) Wagner's claim
fails.
"The choice as to the test which will be given is the police officer's."
Griffiths, 113 ldaho 364, 370, 744 P.2d 92, 98 (1987) (citing I.C. !j 18-8004(1)).
Deputy Hale testified that the test he chose to administer to Wagner was a breath
test because, "in [his] opinion, it's the easiest for everybody and less inclusive
(sic) . . .." (Tr., p.17, Ls.19-24; see also Tr., p. 15, Ls.8-23.) Wagner, however,
refused (Tr., p.15, Ls.22-23) - a fact Wagner does not dispute (Appellant's
Opening Brief, p.7). Contrary to Wagner's assertion, that Deputy Hale offered a
blood test as an alternative upon Wagner's refusal to submit to the test of Deputy
Hale's choosing does not negate Wagner's refusal. Griffiths, supra, and State v.
Cumminas, 118 ldaho 800, 800 P.2d 687 (Ct. App. 1990) are instructive.

Griffiths was arrested after he failed field sobriety tests.
ldaho at 366, 744 P.2d at 94.

Griffiths, 113

While being transported to a nearby law

enforcement facility, an officer asked Griffiths if he would submit to a breath test
and Griffiths said, "no."

u Shortly thereafter, the officer learned the lntoximeter

3000, which would have been utilized for the breath test, was not working and
that a blood test would have to be performed.

&

Law enforcement transported

Griffiths to the hospital for purposes of conducting the blood draw, however,
Griffiths refused the blood test.

@

Griffiths was then transported to the

Pocatello Police Department where he saw an lntoximeter 3000, inquired what it
was, and "said he would take that test."

Id. at

366-67, 744 P.2d at 94-95.

Griffiths was advised that "the machine was not functioning."

Id.at 367, 744 P.2d

On appeal, Griffiths argued that he "did not refuse since he expressed a
desire to take the inoperative lntoximeter 3000, and since he allegedly requested
a urine test as well." Griffiths, 113 ldaho at 370, 744 P.2d at 98. The ldaho
Supreme Court rejected these arguments as "groundless."

a

The Court

reasoned:

. . . Idaho's statute states that it is the police officer who is the one
requesting the test. This would indicate that it is also the police
officer who will determine the type of test which will be requested.
Therefore, we hold that the choice as to which type of evidentiary
test for concentration of alcohol, drugs or other intoxicating
substances will be requested rests with the police officer, not the
defendant. A contrary holding would require the many rural law
enforcement agencies of this state to have readily available all
three evidentiary tests, and this would be a burdensome
requirement. Defendant was requested to submit to a blood test.
He refused. That defendant may or may not have expressed a
genuine desire to submit to a breath or urine test is of no

moment. The choice was not his to make, and therefore, his
conduct was a refusal.
Griffiths, 113 ldaho at 370, 744 P.2d at 98 (emphasis added).
Similarly, in Cumminqs, the petitioner "was stopped by an ldaho State
Police officer who subsequently asked Cummings to take an lntoximeter test for
evidence of alcohol concentration." Cumminas, 118 ldaho at 801, 800 P.2d at
688. "Cummings refused to take the offered breath test, but stated that he would
submit to a blood test at his own expense."

Id. As a result of Cummings' refusal

to take the requested breath test, the magistrate suspended Cummings' license.
Id.
On appeal from the suspension, Cummings argued "that his conduct did
not constitute a refusal to submit to a test." Cumminqs, 118 ldaho at 803, 800
P.2d at 690. The Court of Appeals rejected Cummings' argument, citing Griffiths,
and concluding, "We see nothing unjust or inequitable in the suspension of
Cummings' driving privileges. Cummings could have taken the lntoximeter test
as the officer requested and still have had a blood test administered at his own
expense . . .."

Id.

Like the petitioners in Griffiths and Cumminqs, Wagner refused the test
requested by law enforcement. That Wagner was willing to take another test,
and Deputy Hale's willingness to try and accommodate Wagner, did not negate
Wagner's refusal to take the test of Deputy Hale's choosing nor did it convert
Deputy Hale's choice into a test other than the one initially requested. The
choice of what test to take was not Wagner's and his conduct in refusing to
submit to a breath test, as requested by Deputy Hale, was a refusal requiring

suspension of his license. Griffiths, 113 Idaho at 370, 744 P.2d at 98. Wagner
has, therefore, failed to establish error in the district court's order affirming the
magistrate's order suspending his license

II.
Wagner Is Not Entitled To Attornev's Fees Or Costs
Wagner requests attorney's fees and costs on appeal pursuant to I.C. §
12-117(1), which provides:
Unless otherwise provided by statute, in any administrative or civil
judicial proceeding involving as adverse parties a state agency, a
city, a county or other taxing district and a person, the court shall
award the prevailing party reasonable attorney's fees, witness fees
and reasonable expenses, if the court finds that the party against
whom the judgment is rendered acted without a reasonable basis in
fact or law.
(Appellant's Opening Brief, pp.28-29.)
Specifically, Wagner argues "the Order of Suspension was pursued and
granted without a well founded basis in law, contrary to implied [sic] Consent
Statute and Rule of Lenity, and should be reversed, as there existed no basis to
support the entry of an order in fact or law." (Appellant's Opening Brief, p.29.)
For the reasons set forth in Section I, supra, Wagner's claim that his suspension
is unsupported by "fact or law" is without merit. As such, Wagner is not entitled
to attorney's fees or costs.

CONCLUSION
The state respectfully requests that this Court affirm the district court's
order affirming the magistrate's order sustaining Wagner's license suspension.
DATED this 21S'day of December, 2009.

~

e Attorney
~
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General
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